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MATTER OQOF:
Specialist Rayrond C. Maltos, USA,

Retired (deceased)
DIGEST: 1. lerber clceted Survivor Rencfit Plan (SIP)
annuity for children only indicating on election
certificate that he was divorced, vnen in fact
he was not divorced. Since, notwithstanding
departrmental regulations to the contrary,
renmber who has a spouse tay not lepally clect
SKP annuity for children and exclude spouse
n~177471, January 19, 1673), such clection in
- this ease will be considcred an election of
arnuity for vife and thon children, since clearly
peaber dntended to participate in ST,

2. Vhere worker indicated on Surviver Benefit

n ($5¥) election certificate that he wes
divurcc& (Waea 4 foet Lie vas not), ohiirarion
was placed on counceling officer to deotorine
fron menber'r service rrnosvds vhethey thoere
waz evidence to cast doubt eorn that representation.
Since that wos not done end such evidence wvas
available, 577 zonuity rayorents to children were
erroncous and Covernment 414 not receive goad
acquittance. Anpuizy sheuld now be cstablished
in faver of wife but no recovery of erroncous
payments to children nzed bz made nor duplicate
payment made to wife since children's payuments
vere made to wifa as custodian fov children
for vhose support she was responsible anyway.

This action is in resvonse to a letter dated June 29, 1575
(FLCM~T), from Licutenant Colonnl T, J. Vithington, USA,
¥inance and Accounting (Officer, United States Army Pinance
Support Agency, requesting an advance decision revarding pav-
ment of benefits under the Survivor Leonefit Plen (SEF) estabh-
liched by the zct of September 21, 1972, Fublic Law 92-425,
§6 Stat. 706, 10 U.S.C. 1447-1455 (Supp. II, 1%72), 1in the
case of Specialist Sizth Class Raymond C. Maltos, USh, 466-
42-1192 retired (deceased). 'The reguest was assigred Control
Xo. DO-A-1240 by the Department of Defense Military Pay and
Allowance Committee.
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According to the submission, Specialist Maltos elected to
provide an annuity for his 3 children only on June 14, 1973,
and his Survivor Benefit Plan - Llection Certificate (DD Form
1883) shoved hin to be divorced. Ve understand from the record
that Specialist laltos was, in fact, legally married to Porothea
Maltos at that time and never obtained a diverce thereafter,
glthough there is some indication he had begun divorce pro-
ceedings prior to his death. S&peclalist laltos retired on
June 23, 1973, and died as the result of an accident oa October 16,
1974. The SBP annuilty was established in equal shares to the
three dependent children, aged 18, 15 end 14. The annuity
checks were drawn pavable to Mrs. Dorothea laltos as custodian
for the children. However, Mrs. Maltos has made claim for
the ‘annuity in her own right based upon the fact that she and
Specialist ilaltos were never divorced. Ve note that the sub-
mission includes a cony of the menrber's desienation of bene-
ficiary of unpaid retired pay (OR Torn 3140) dated June 29,
1972, 4n vhich the member designates Dovothea M. Maltos as
such sole bteneficiary and indicotes that she is his spouse.

The submission states that Dorothea Maltos was nsver
notificd of Specislist Maltos' clection not to provicde an SBP
annuity for his spouse nor was she counseled as to electicns
available and the effects of such elections. It is indicated
that this was due to the fact that the election certificate
indicated that the nember was divorced. The subnission also
states that Specialist Maltos could have elected to provide
coverage for his children only, in lieu of his spouse, with-
out misrepresenting his marital status. Therefore, a counselor
may have determined that further investipation of Specialist
Maltos' marital status was unnecessary.

The submission indlcates that the member's SBP election
certificate was reccived in the Army Tinance Center on Jure 19,
1973, under separate cover, and was not timely associated with
the file when the member's retired pay account vas established.
Therefore, the election was tenporarily established for a
spouse and a request for birthdates was made so0 that the cost
for children could be computed. When birthdates were furnished
the election was erroneously changed to coverage for spouse
and children without regard to information on the election cer-
tificate. Apparently, the request for birthdates prompted

Mrs. Maltos in July 1973 (prior to the member's death) to
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advisce the Army of her helief that she too was covered under
the GLP, lowever, the SLY elecetion was changed in accordance
with the electicn certificate to provide coverase for children
only. The cycess promdimd wes r"fnnded to Mrs, Maltes with

the arrcarzs of pay upon the nember's death and the SB? annuity
was established in equal sharesz to the three children.

The Tirance and Accounting Officer asks how far the
adninistrative respousibility to notify the menber' & spouse of
an election not to participate in the SPP coxtends. Fe indi-~
cates that in cases such as this, 1t seens that a false state-
ment by the nerber regarding the exletence of 2 wife would
azount to bis indicating a desire not to previde coverape for
her.. Lie encloses a voucher in fevor of Mrs. taltos in the
amount of §1,044.50 for STP amuity payvents for the period
of Octcber 17, 1874, to Hay 31, 1575, end aslis vhether paynment
on such voucher msy be made or vhether the mesber's misrepre-
sentation of his wvarital status relicves the Governnent of an
obligaticn to nmale such paynenta. e also asks, if it 1s deter-
wlned thet rs. Lnltes is entitied to the annuilty, should the
payzents vade to lrs. ilaltos oy cuctodian for the children
be considered erroneous payments which rust he recouped.

<
T
in

Regaiding the applicabiiity of the SLP 10 U.S.C. 1448(a)
provices in pertinent part:

"(a) The Plan applies to a person who is
narried or has a dependent child vhen he becoweas
entitled to retired or retainery nsy unless he clects
not to participate in the Flan before the first day
for which he is eligible for that pay. If a person
who is married elects not to participate in the Plan
at the maxinua level, tlat person's spouse shell be
notified of the decision. £&n etection not to par-
ticipate in the Plan is irrevocable if not revoked
before the date on which the person first becones

A 1A

entitled to retired or retainer pay. ¥

Accordingly, section 1448(a) allows the member to elect not
‘tu participate in the SBP, but it requires that the member's
spouse be notified if the member elects not to participate at
the maximm level. In addition, 10 U.S.C. 1455 provides that
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regulations shall be prescribed to insure that the mecber and
his spouse arc informed of the elections available and the
effcets of such elections in conjunction with the notification
required to be given the spouse under section 1448(a) 4if the

- mexmber elects not to participate in the SiZP at the naxizun

level.

As was indicated previcusly, the Finance and Accounting
Officer states that Speclalist idaltos could have elected
coverage for hLis dependent children only, without making a
false statencnt as to bis marital status, and therefore, a
counselor may have deteriined that further investigation of
marital status was not warranted., Apparently the Finance and
Accounting Cfficer made thls statement in reliznce upon reg-
ulatory provisiorns found in section 2Z0la cf Departuent of
Defense Directive Wo. 1332.27 (January &, 1974), waich provides
in pertinent part:

Ha. & % % A mevber who has both a spouse and
dependont children on the date of retirement has

four election opticns if hie does not desire to par-
ticipate in the Plan, covering both spouse and
children at the maxzinum level, ile may ccver his
spouse and children zt less than the waximua level;

he may cover the speuse and not the children at the
maxioua level or less; he may cover the children

and not tihe spouse at the moxirmun level or less;

or he may elect not to participate in the Plan, * * #"
(Emphasis added.)

The above-quoted regulation sanctions an election to cover

the merber's dependent ciaildren only, in lieu of his spouse.
Jowever, in our decision ¥-177471, dated January 19, 1973, it
was held that under the plain terms of the law, 1f a member

has a spouse,. he may not clect an annuity for his children

only. It was indicated that we were unable to agree that an
eligible widow becoues an ineligible widow solely by the

nember electins her out of the S$BP and that the regulations
which would authorize sucit an clection nust be considered

as contrary to the law. It is noted that we did not require the
department to change the regulation in question pending action by

the Congress making an oppropriate chanze in the controlling pro-

vision of the lsw. However, as of this date, no action has been
taken by Congress which vould permit the designation of
dependent children, in lieu of a spouse, as beneficiaries

under the SBP. Thus, Specialist Reymond C. Maltos' statenent
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it be postlur:ously discovared hhat

B-184678

that he was divorced cannot lerally he treated as an election
to provide an annuity for his children, in licu of his spouse,
since such #n election is contrayy to the law.

’ It is clcor that Specialist Yaltes d1d intend to participate
in the SBP since he did conplete an election certificate and
Gdeductions ware Ladc from his retired pay account. Further,
uvader 10 U.S.0. 1445(a) SDP ceveranse ls effective uvless the
manber nalkes a p051t*ve clection not to particirate, Ve do

not view the menber's election in vhich he nlerepresernted his
marital status as an effective election not to participate

in the SEP., Therefore, since he could not legally elect an
ennuity in favor of his children only vhile he had a wife, it
appears that iu this case the eclection shovld he treated as

an eleetion for vife and then childuen. '

Concerning whether the mether's nlsrepresontation of his
narital status relioved the Qoverstiant of its onliga ion to
o

pay an annuley to wis wife, th2 07 : cui~ination of =2
long recownizad read for the s“h*thiCH of militayy wideous

and dependent criliren, Thersfera, apouses ave o be Lrourht
in at the Jﬂ'ﬁvlb TS i““ level ¢

of nonvarticivation
Fespounsdbility of cou

_xaf///thcrc is an eliﬁiblc SPQUAQ or d&pe;ﬂent cnilﬂ. In cLaes

vhere a merhar states in his elextion certificate that he does
no¢ have a spouses or child 214 ' for an O avnulty, the
service records ¢f that merher ¢hould be adrinistratively
examined to daterzine the accurzeyv of his raprose atations.
1f, after such an examnianztion, tliere is pe evidence of rocord
vhich would tend to cast cdoubkt on tha truthfulness of those
representations, such an electien ray he accepted and tha
Govaernment would gain a geod zecuitiance ia the natter should
: bor 12 in fact hove
Gen. 192 (1273).

an elizilble spouse or child, Seo

In the present case, upon Lhe : :
certificate containing the stateus -v Speciall foltos that
he was divorced, an oblication vas placed upen the counscling
officer to deteniine from the merhar's service records whether
there was eny evidence to cast doubt upon that represerntatiecn.
Apparently that was not done. It also appears that some
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question as to the momber's marital status vould have been
gpparent at the Finance Center since the SLP election certif-
icate containing the wisrepresentztion as to marital status
dated Juno 14, 1973, was received there June 19, 1973, and the
designation of bencficiary forn (DA Form 3140) showing Tercthea
taltos as the member's spouse, was dated ome dav later, June 20,
1973, In adiition lra. Maltos' incuiry in July 1973 prosumably
should have raised sowr= question as te her marital status.
Therafore, it apprare that had the merher's sarvice records
been checkted by the courseling off 1gcr or the Finence Center
substantizl doubt as to *hb member's true marital status would
have becn raised. Thus, it does ncf anppear that the Govern-
ment can be said to have receiveda rood accuittance bascd on
the mesber's nisrepresentation in this case, Compare 27 Comp.
Gen. 131, 133 (u57).

In nost cases this va would authorize payment
to the propoy pavty wiih velpiar for recovery of the
exroncous p:y'dpt. ; e, 121, 132, sunra.  Towever,
in this casc the saviaent wos nade to Maltos
as cunu(c4fn Tor fom whose core and suppori
she vas M onsinla,  Therefore, this
case there 18 1o renson € malke vhak vould omemmt to a dvplicate

payment to Loy for the 1_'2'-~r"0'1 for hich she has received the

annuity on behald of her i*(rcr, nor 15 thoere reason to
recover thae erroneous Pif;(ﬂt wade to her as custodisn fox
her children. Aceerdingly, paviewt 1s not cuthorized on the

voucher subrdtted and it will be retained in this Office.

Lovrever, the SBP annuity should now he esta ».*ished, as
indicate’ ahovs, o the basis of an clectlen for spouse and

then chiidren and payment of such omulty mads to Mrs, Maltos
in her owva rizht a voraling eliv*ble and then teo
the C1iwur;A';rox’
such annuity which
unpaid re;*reu pay
culrcnt aanulty pavine

Yaltnn
SRLn

oY or "cuanJ frgu
2

, 497 (1974

The questions are znswered accordingly.

R+F.KELLER

Deputy Comptroller General
of the United States





